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and when such defense is set up on the equity side of the court, it 
must be distinctly charged and clearly proved. 

Applying these principles to the evidence, it is clear that appel- 
lant has not sustained the grounds upon which the equitable juris- 
diction of the court is invoked. 

If there had been an acceptance of Venable Avenue by the public, 
the questions of dedication by appellees and additional servitude, by 
reason of the extraordinary charter powers with which the appellant 
company is invested, to which so much of the argument was ad- 
dressed, would have arisen. But the opinion has been designedly 
limited to a discussion of the case made by the pleading and 
evidence. 

There is no error in the decree complained of, and it is affirmed. 

Affirmed. 



Norfolk & Western Eailway Co. v. Perrow.* 
Supreme Court of Appeals: At Eichmond. 

March 12, 1903. 

1. Negligence — When no bar to recovery. A plaintiff, though negligent, is not 

barred from recovery unless his negligence in some way contributed to the 
injury complained of. 

2. Instructions — Ignoring evidence on one side. Where the evidence in a case 

is conflicting on a material point, an instruction which ignores all the evi- 
dence on one side of a cause and the facts it tends to prove should not be 
given. 

3. Negligence— Destruction of property — Ownership by defendant. The fact that 

one of the walls of a plaintiff's house is wrongfully on defendant's right of 
way does not justify the destruction of the house by any wilful or negligent 
conduct of the defendant. 

4. Appeal and Error — Petition — Assignment of errors. A general statement in 

a petition for a writ of error that the refusal of the trial court to give in- 
structions is relied on as error is not a compliance with section 3464, which 
requires such a petition to assign errors. 

5. Appeal and Error — Conflicting evidence — Verdict — Case at bar — Railroads — 

Fires. A plaintiff in error stands, in the appellate court, as on a demurrer 
to the evidence, and, where the evidence is conflicting, the verdict will not 
be disturbed unless palpably erroneous. In the case at bar the evidence 
clearly raised an issue of fact as to the condition and equipment of the 
engines of plaintiff in error, and the character of their operation. The 
evidence was conflicting and the case was fairly submitted to the jury under 

* Reported by M. P. Burks, State Reporter 
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proper instructions. Under such circumstances the verdict cannot be dis- 
turbed. 
6. Torts — Negligent fires — Insurance — Abatement of damages. — In an action against 
a railroad company to recover damages for negligently burning plaintiff's 
house and personal property, the defendant has no right to have the dam- 
ages sustained by the plaintiff abated by the amount received by the plain- 
tiff for insurance on the house, where it appears that the action, to this 
extent, is being prosecuted for the benefit of the insurance company. 

Error to a judgment of the Circuit Court of Campbell county, 
rendered March 21, 1902, in an action of trespass on the case, 
wherein the defendant in error was the plaintiff, and the plaintiff 
in error was the defendant. Affirmed. 

This action was brought by Wm. E. Perrow to recover damages 
for the destruction of his dwelling-house and other property 
attached to the freehold, and a large amount of personal property 
destroyed by fire resulting from the alleged negligence of the de- 
fendant's servants. The plaintiff's dwelling-house was insured for 
$2,000. This amount was paid by the insurance company, and 
after this action was brought the plaintiff executed to the insurance 
company the following assignment, which was filed in the present 
action : 

"Received of the German American Insurance Company of New York the 
sum of two thousand dollars ($2, 000), being in full of claims and demands against 
the said company for loss and damages by fire on the 10th day of April, 1901, 
to the property insured in policy No. 17540, issued at the Lynchburg Agency of 
said company, and in consideration of said payment, and in consideration of and 
in accordance with the provisions of said policy, I hereby assign to said com- 
pany my claim against the Norfolk & Western Railway Company to the extent 
of said two thousand dollars, for damages on account of the negligent burning of 
said property by said railway company, which claim has been asserted by me 
against the said Norfolk & Western Railway Company, by suit in Campbell 
County Circuit Court. (Signed), 

W. R. Perrow. 
July 1, 1901. 
In presence of J. T. Coleman.' ' 

( Endorsement. ) 

" It is admitted that the within is a true copy of the original which was signed 
and delivered by me on July 1, 1901. Wm. M. Perrow." 

After the evidence was all in, the defendant offered five instruc- 
tions, all of which were rejected and exception taken. Instructions 
"A" and "E" sufficiently appear in the opinion of the court. In- 
structions "B," "C," and "D" were as follows : 
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Instruction " B. 

The court instructs the jury that if they should believe from the evidence, 
and under the instructions heretofore given, that the defendant is liable for the 
plaintiffs loss, they should deduct from such recovery the sum of two thousand 
dollars ($2,000) which the plaintiff received from an insurance company, if they 
should find from the evidence that the building in question was of as great a 
value as the amount of said insurance. 

Instruction " G." 

The court instructs the jury that while the law permits evidence of other fires 
to establish a negligent habit in inspection, and also a defective system of spark 
arresters on the part of the defendant, still they should not for the above purpose 
consider such fires as they may believe from the evidence started while the 
engine was under a heavier strain than at the location where the fire in question 
originated, if they believe also from the evidence that engines when under such 
heavier strain are more apt to emit dangerous sparks than at the location of the 
property for which suit is being brought. 

Instruction " D." 

If the jury believe from the evidence that no spark arrester in known practical 
use when in good order and repair is sufficient to prevent the escape of sparks 
which will ignite property along the right of way of a railroad company, they 
must not consider the evidence of other fires set out by the defendant in deter- 
mining the question whether the defendant was negligent in its habit of inspect- 
ing its engines, or in failing to provide such a spark arrester as is required by 
law. 

F. S. Kirhpatrich and Jos. I. Voran, for the plaintiff in error. 

Caskie & Coleman and Lee & Howard, for the defendant in error. 

Hakeison, J., delivered the opinion of the court. 

This suit was brought in the Circuit Court of Campbell county by 
William R. Perrow to recover of the Norfolk and Western Eailway 
Company damages for the destruction of his residence and its con- 
tents, alleged to have been caused by fire thrown from an engine 
of the defendant railway company. A verdict was returned in 
favor of the plaintiff for $3,750, which the court pefused to set 
aside. This action of the Circuit Court we are asked to review and 
reverse. 

The only error specifically mentioned in the petition is the re- 
fusal of the lower court to givo instructions A and E asked for by 
the defendant. By instruction A the court was asked to tell the 
jury that if they believed from the evidence that the plaintiff, 
through either accident or design caused to be partially erected 
upon the right of way of the Norfolk and Western Railway Com- 
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pany a frame building, which had a window in it on the railway 
side, that the wall of the house which contained said window rested 
in part upon defendant's right of way, and that the sash was left 
open, with a curtain of inflammable material therein, the jury must 
find a verdict for the defendant company, although they may believe 
from the evidence that the fire was caused by an engine of the 
defendant company, and that such engine was, at the time, in a 
defective condition. 

The evidence is conflicting as to whether or not the wall of the 
house in question was, in part, upon the right of way of the de- 
fendant company, but if the jury had believed that it was by design 
or mistake placed, in part, over the line between the plaintiff and 
defendant, and that a window was open on the side next to the rail- 
way company with a curtain therein of inflammable material, and 
it were a sound proposition that these acts constituted negligence, 
the instruction would still be defective as a statement of law, for it 
assumes that such negligence contributed to the injury sustained by 
the plaintiff. The jury might have believed every fact mentioned 
in the instruction, and unless those acts contributed to the injury, 
the plaintiff would not have been deprived of the right to recover. 
The evidence was conflicting as to which side of the house was first 
ignited, with a strong preponderance in favor of the view that it 
began on the side of the house farthest from the right of way of 
the defendant; which was conceded to be upon the land of the 
plaintiff. 

Instruction "E" is obnoxious to the same objection that has been 
suggested as to instruction "A." By it the court was asked to tell the 
jury that if they believed from the evidence that the defendant 
through accident or design erected the house in question with the 
northern side placed entirely, or almost entirely, on the right of 
way of the defendant company, with a window in said northern 
side left open with an inflammable curtain therein, and that if the 
jury should be of opinion that such an act on the part of the 
plaintiff constituted negligence, then they must find for the de- 
fendant company, without any regard to the question whether or 
not such negligence had anything to do with causing the injury 
complained of. These instructions were clearly erroneous and 
properly refused. The effect would have been to require the jury 
to disregard all of the evidence of the plaintiff as to the origin of 
the fire and the cause of the damage sustained, if they believed that 
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the northern wall of the plaintiff's house was in whole or in part 
upon the right of way of the defendant company, with an open 
window therein, over which hung a curtain of inflammable material. 
If the wall of the plaintiff's house had been wrongfully upon the 
right of way, that fact would not have justified the destruction of 
the property by any willful or negligent conduct of the defendant 
company. See Grand Trunk R. R. v. Richardson, 91 U. S. 454. 

So far as appears from the petition, the only other assignment of 
error is a general statement in closing that the defendant relies 
upon the refusal of the court to give a number of other ipstructions 
asked for by it. There were three other instructions asked for by 
the defendant company and refused, but the error in this action of 
the court is not pointed out. The general statement that the 
refusal of the court to give instructions is relied on as error is not 
in compliance with section 3464 of the Code, which requires that a 
petition for an appeal, writ of error, or supersedeas shall assign 
errors. 

In Orr v. Pennington, 93 Va. 268, Judge Buchanan, speaking for 
this court, said: A petition for an appeal is in the nature of a 
pleading. It ought to assign clearly and distinctly all the errors 
relied on for a reversal of the case, so that the opposite party may 
know what questions are to be raised in the appellate court, and 
not have new questions sprung upon him at or just before the hear- 
ing of the cause, when there may not be sufficient time or oppor- 
tunity for meeting them. 

In Atlantic & Danville Rwy. Co. v. Reiger, 95 Va. 418, the same 
Judge says: The action of tbe court in giving instructions copied 
into bill of exceptions No. 8 is assigned as error, but as no ground 
of objection is stated either in the petition or brief of the defendant 
company, that assignment of error will not be considered. See to 
the same effect Hite's case, 96 Va. 495. 

Without intending to depart from the settled rule that a petition 
must clearly and distinctly state the ground of each assignment of 
error to be relied on, it may not be improper in this case to say that 
we have maturely considered the three instructions in question and 
are of opinion that the rights of the defendant were not preju- 
diced by their rejection. 

On April 10, 1901, about ten minutes after an extra freight train, 
drawn by three engines, had passed, the plaintiffs house was dis- 
covered to be on fire. The evidence clearly shows that one of these 
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three engines emitted much more fire than the other two, and much 
more than is usually emitted, and that this condition of things did 
not exist until about three weeks before the fire. The following 
extract from the opinion of the learned Judge of the Circuit Court 
gives an accurate summary of the salient features of the evidence : 

'"The plaintiff offers much testimony in support of his contention 
that the company fired his property with sparks emitted from an 
engine either defectively equipped, or negligently operated. He 
does not content himself with showing that the company's engine 
communicated fire to his property, and allow his case to rest upon 
the presumption of negligence thereby raised. He submits evi- 
dence of a varied character to establish negligence in fact, on the 
part of his adversary. It is fully shown by the witnesses for the 
plaintiff that for several weeks prior to the fire this extra was notice- 
able for the abundance and variety of the sparks emitted by one of 
its engines. Witnesses who had been in the service of other rail- 
roads testify that they had never seen an engine throw fire like the 
engine on this extra — that it threw sparks more heavily than freight 
engines are wont to do. One witness describes the sparks as 'pour- 
ing out of the smoke stack.' Another (Rosser) saw a cinder big 
as his finger fall seventy-five yards from the train (the extra) 
and fire some roots; on another occasion it set fire at 100 yards 
from the track. Although this witness had served on other roads 
he had never seen an engine throw fire like this one. Still another 
witness saw this extra emit sparks as big as his thumb. Another 
spoke of fire 'just rolling out of it.' On the day of Perrow's fire 
the witness Barracks saw a live coal left by the double-header near 
Perrow's trestle an inch in diameter. 

"This extra had acquired the local cognomen of 'fire scatterer,' 
and after it passed, land owners watched to see that their premises 
had not been fired. On the day that Perrow's house was burned, it 
left in its wake a number of fires from Perrow's along the ascend- 
ing grade towards Winfall, a station south of Rustburg. On this 
particular day it is shown that a high wind was blowing. It was a 
'gusty' day and 'pretty tolerable dry' ; in fact the weather had been 
dry for some time. As has been stated, this notable emission of 
sparks, with resulting fires along the Perrow grade, culminating in 
the fires on the day the house was destroyed, began about three 
weeks or a month prior to the Perrow fire. All of this testimony 
was offered to show that the defendant company at the time of the 
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fire was operating a defective engine or engines, or else was negli- 
gently operating engines in approved condition. In either case it 
would be liable for resulting fires 

"To repel the case for the plaintiff the company showed by its 
witnesses that the engineers in charge of the extra were competent 
men, experienced in their vocation, that the engines were in good 
condition, equipped with approved preventive fire arrangements, 
and their trains were operated with due or reasonable care to pre- 
vent injury to the property of others." 

This evidence clearly raised an issue of fact as to the condition 
and equipment of the engines and the character of their operation. 
The two instructions given for the plaintiff, together with those 
given for the defendant company, fairly submitted the case to the 
jury. The defendant company stands in this court as upon a de- 
murrer to the evidence, and it cannot be said that the conclusion 
reached by the jury was clearly incorrect. Unless palpably erro- 
neous the verdict cannot be disturbed. 

For these reasons the judgment complained of must be affirmed. 

Affirmed. 



Patterson v. Bingham.* 

Supreme Court of Appeals: At Eichmond. 
March 19, 1903. 

1. Marriage and Divorce — Statutory marriage of colored persons — Abandonment 
of intent to marry. The mere fact that prior to February 27, 1866, a colored 
man and a colored woman cohabited together, and contemplated occupying 
toward each other the relation of husband and wife does not render legitimate, 
within the meaning of section 2227 of the Code, the issue of such intercourse 
recognized by the man to be his, where it appears that the parties after- 
wards, and before the date last mentioned, mutually abandoned that pur- 
pose, and each married another person. The voluntary abandonment by 
the parties of the purpose to marry is not within the meaning of the words 
"any other cause" used in that section. The legislature did not intend to 
legitimate the fruits of mere concubinage. 

Error to a judgment of the Circuit Court of King and Queen 
county, rendered November 14, 1901, in an action of ejectment, 

* Reported by M. P. Burks, State Reporter. 



